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constitutional, would subject them to personal liability for any
injuries caused by their enforcement. But even this might not be
an efficient solution of the problem, since there would probably
be a never-ending line of public officers seeking declaratory judgments.
The most logical step would be to force the pendulum to come
to rest in the perpendicular and thereby shift the burden back to
the general public through liability of its government. The state
legislatures would do well to consider the advantages of adopting
a system whereby the injured party would have recourse against
the state. 26 It is obvious that the general public is more able to bear
the burden than either the public officer or the party injured by
the officer's act.
LESTER C. LINTZ

CRIMINAL LAW: RESPONSIBILITY OF FELON
FOR DEATH OF CO-FELON
Commonwealth v. Thomas, 382 Pa. 630, 117 A.2d 204 (1955)
Defendant and an armed companion robbed a store and in effecting their escape ran in opposite directions. The robbery victim
pursued defendant's companion and fatally shot him. Defendant was
indicted for the first degree murder of his co-felon. The trial court
sustained defendant's demurrer, and the commonwealth appealed.
HELD, the justifiable killing of a felon's companion by the victim
of the felony is sufficient to convict the felon of murder in the first
degree. Judgment reversed, three justices dissenting.
At common law a killing committed by a person engaged in
the commission of a felony was murder, and all felons participating
in the felony were held criminally responsible for the death., This
was true even though the killing was unintentional or accidental,
the essential element of malice being implied from the commission
of the felony.
26Cf.

28 U.S.C. §2671 (1952) (Federal Tort Claims Act).

'See I WARR.N, HOMICiE §74 (perm. ed. 1938); see also 40 C.J.S., Homicide §9
(1944).
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CASE COMMENTS
A number of states, Pennsylvania among them, have extended the
scope of the common law felony-murder rule and have held felons
2
responsible for deaths that did not result from their direct actions.
In those cases in which a party other than the felon has killed a nonfelon the courts have relied on the theory that the criminal act of
the felon was the proximate cause of the killing.3
Pennsylvania does not have a legislative statement of the rule;
it has merely classified murder done in the perpetration of certain
felonies, including robbery, as murder in the first degree. 4 The
common law definition of the felony-murder rule is relied on to
determine what is murder.5 By applying the proximate cause extension to the common law rule, the Pennsylvania court in the principal case imputed to the defendant the act of killing, the intent to
kill, and the malice required, notwithstanding the fact that the actual
killing was done by the victim in opposition to the plan of the felons.
Moreover, the killing under the circumstances was not unlawful but
justifiable, 6 putting the court in the awkward position of convicting
of murder in the first degree for a killing authorized by law.
Florida has never been confronted with the exact problem presented by the principal case. In Hornbeck v. State7 a police officer was
killed by a .38-caliber bullet. The Florida Court, quoting a decision
of the Pennsylvania court," invoked the proximate cause theory to
2E.g., Wilson v. State, 188 Ark. 846, 68 S.W.2d 100 (1934) (hostage taken by
felon accidentally killed by" police officer); People v. Podolski, 382 Mich. 508, 52
N.W.2d 201 (1952) (police officer accidentally shot by another officer while attempting to arrest felons); Commonwealth v. Bolish, 381 Pa. 500, 113 A.2d 464
(1955) (co-felon accidentally killed by his own act); Commonwealth v. Almeida, 362
Pa. 596, 68 A.2d 595 (1949) (showing of who- fired shot killing off-duty officer not
necessary to convict felons). Contra, People v. Ferlin, 203 Cal. 587, 265 Pac. 230
(1928) (co-felon accidentally killed in fire started by him); Butler v. People, 125
Ill. 641, 18 N.E. 338 (1888) (marshall, while resisting felons, accidentally killed
bystander); Commonwealth v. Moore 121 Ky. 97, 88 S.W. 1085 (1905) (bystander
accidentally killed by victim of robbery); Commonwealth v. Campbell, 89 Mass. (7
Allen) 541 (1863) (soldier, while suppressing riot, accidentally killed bystander);
State v. Oxendine, 187 N.C. 658, 122 S.E. 568 (1924) (bystander accidentally killed

by victim).
3Wilson v. State, supra note 2; People v. Podolski, supra note 2; Commonwealth
v. Almeida, supra note 2.
4

PA. STAT. ANN.

tit. 18, §4701 (1945).

1Commonwealth v. Guida, 341 Pa. 305, 19 A.2d 98 (1941).
OAt 639, 117 A.2d at 204 (dictum).
777 So.2d 876 (Fla. 1955).
SCommonwealth v. Almeida, 362 Pa. 596, 68 A.2d 595 (1949).
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